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("©') Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-108/2022-23 and 06.02.2023 ·

(lf)
tfITTcfmT~/ sfr zrferpr, er (ft)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st #ta Rt f2ail
('cf) Date of issue

08.02.2023

Arising out of Order-In-Original No. AHM-CEX-003-ADC-PBM-038-21-22 dated

(s-) 31.03.2022 passed by the Additional Commissioner, CGST, Gandhinagar

Commissionerate

z7 {ha#aftarr it uar I M/s Sahajanand Laser Technology Ltd., A-8, GIDC

('cf) Name and Address of the Electronics Estate, Se,ctor 15, Gandhinagar, Gujarat-
Appellant 382028

0

#le faz sRl-akr a sritgrrramar&tagsmark #Ra znftfaRt aa1T TT
rf@eratRt rfta rzrar garrur sarr r@asmar%, tar faha star#fagtmare1

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

1

stdlqrtu sraaa:
Revision application to Government of India:

(1) a4tr3graa gr# sf@2Ra, 1994 ft eat araRt aarg stdRaapita ear Rt
5-nrT ah qr wvpm ?h iasftu zaa zflRa, stda, fe it, usa PT,
atftif, sRaa tr +rat,if, &fa«ft: 110001 #t Rtsft arfeg:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 1.10 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(a) infm Rt zf amasa aft gtR@alkft ssrt(r #tar a '4T fctlm'
sortk gr suet t ?ma grii, aft ssrnatsuerarz ag f@ft 4ra a
farssrttcgt Rt4fa halts&z

E In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or· from one warehouse to another during the course



of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

("©") maare fatu a pkgj faffaawara a efafat 3u#tr gt4 #? ta T
5araa gra# Razerrma#azfflg r q2gr faff@a &1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('cf) zjfwr ~ ,9 I c;_i-t fl squa gm hmataRu silt sq€r fezmer fr&?zitsrr it sr
mu i:i;cr far a# a(f@m rga, frzrr <rrftcr cfl" ~ cf{ m GfR if fcrtr~ (rr 2) 1998

enrr 109 arr fa fu • gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~~c91G.ii ~(~) Hll4-ilctffi, 2001 tfrrn:r9~~fctRfcf@™~~-8ifcTT
fail i, 9fa mar a 4fa sr 3fa fa«a cTTi-t" m # +flan-sgr uicl zngr Rt cTT-cTT
,fait rr 5fa s2a fn star if?u s@@h arr rat z qr er sf siafa nr 35

frtmftcr fr a#rathqr hr €tr-6art Rt "SITTf m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@ea near hrr szt iar zau4 areasq at 3aa@tats? 200/- 5tr gar ft
sq sit s#gt iaqm u4tastar gt at 1000/- Rt tr@rat Rt srql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

{tar sea,ht sgraa grea uiar#91fa nnrf@lawh #ftsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aft3«Tl«a gra sf@fr, 1944 Rt at 35-40/35-z± siaifa:
under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) SR#Rfa qRbaaarg gar h sratar Rt sf«, zfRmu i far gr, fl
3gra greviat491 ffia atznf@law (Ree) fr ff@aar 2fr 7far, &z7a lcil I c;_ if 2nd ~,

agmt saa,a,fa«tr, z+tar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

'3.-.,,:--·:, ,:"--The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
,, - ''r'\..,ptescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

~., ~ iied against (one which at least should be accompanied by a fee of
~ l'. J 2
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac ru1.d above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch ·of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ~~~!ff if~~~!?TT cfiT "fll=rfcm@tar?tr@taigr a fuRlmr @rat srga
an far war are sa «er a ?ta gr st f far t nf aa # fz an1ferf aft
nrztf@rawrtca3flattrarc#t ua car far star?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qr1ra gt«es af@2fa 1970 znt if@er Rt 4qfk -1 siafa faiRa fig gar s
~m~~!?T "ll"mff~ f.-l of4 tf@era near 7@2taRtua 4Raus6 .50 ¾ cfiT .-4141&14

g«ea feaz«r2tr fez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sat if@eami #t fri.tj-5to1 #ka fail Rr it fttaraff fr stat ? Rt tr
gtcan, tr sgraa greenviaraff7a +tr@rawr (a4ff@e) fr, 1982 if@a el
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gees, htr sqra gemrata zfr rntatf@law (fez) ah 7fa aftaarr
if cfi ctolj f{i i I (Demand) ~ cl_-g (Penalty) cfiT 10% "Tf ~fffPr{iTT~ti ~ I &i i fch,~"Tf~
10 cJi"&~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of .the Finance Act, 1994)

Rtera gramiaaa siafa, gfagt afarRtis (Duty Demanded) I

(1) m (Section) llD t~f.tmfurufu;
(2) fw:rr Tf&lct~me:# ufu4";
(3) a@a fezfit a fu 6 hazer(fn

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) sr a?gr h #fa rfla nfeawr eh arr sgt grecs srrar gea zr are f@4atf@a -~m mrr~ "lTtl; .

.-.. g«an#10% irar zit sgtha aw fa7Ra gt aa aveh10%4atRR st4fr ?t
'...5. 1

'v
'.;;_~"."11?, In view of above, an appeal against this order shall lie before the Tribunal on

1,J yment of 10% of the duty demru1.ded where duty or duty and penalty are in dispute,
}. ':11 penalty, where penalty alone is in dispute." .

"-- --·' 3
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34)f@I3?er / ORDER-IN-APPEAL

The present appeal has been filed by MIs Sahjanand Laser Technology

Ltd., A-8, GIDC Electronics Estate, Sector-15, Gandhinagar, Gujarat.

(hereinafter referred to as the appellant) against Order in Original No. AHM

CEX-003-ADC-PBM-038-21-22 dated 31.03.2022 [hereinafter referred to as

"impugned order"] passed by the Additional Commissioner, Central GST,

Commissionerate Gandhinagar [hereinafter referred to as "adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant are engaged in

manufacture and clearance of Laser system for Metal processing unit and spare

parts falling under CETH 85159000, Balloon Mounted Stent and PCTA

Catheter (CETH-90183990); Aluminium Extruded Profiles ( CETH-76020010)

etc. and are holding Central Excise Registration No. AAGCS1983BXM002 for
t

the same. They are also registered under Service Tax Registration

No.AAGCS1983BST002. During the course of Audit of the records of the

appellant conducted for the period Feb.-2010 to October- 2013, it was noticed

that the unit was having two sections (1) Manufacturing of laser diamond

cutting, planning, shaping and polishing machines and (2) Manufacturing of

Coronary Stent System (exempted product) and Vector Balloon Catheter. The

Coronary stent system is fully exempt from payment of Central excise duty vide

Sr.No.313 of Notification No.12/2012-C.Ex (Old Notification No.06/06) dated

01.03.2012. As they were manufacturing dutiable as well as exempted products,

they were following Rule 6(3) of Cenvat Credit Rules, 2002 for exempted

clearances.

2.1 Audit further observed that the appellant were having a wholly owned

100% subsidiary unit as Mis Lancer Medical Technology Ltd, 41-New York

Tower, S.G.Highway, Ahmedabad. Balance Sheet for the F.Y. 2012-13 reflected

that Coronary Stent System (exempted product) and PCTA Catheter (dutiable

product) were cleared by the appellant to their 100% subsidiary unit for further

sale. It was also observed that these products were cleared under Central Excise

Invoices after discharging Central Excise duty (at factory gate) @5% or 6% on

the.exempted products and @ 10% or 12% on the dutiable products. These
3\ts were further sold by M/s Lancer Medical Technology Ltd. at a much

Page 4 of 8
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higher value in comparison-to price at factory gate. Being a 100% subsidiary

company, Mis Lancer Medical Technology Ltd. were having direct or indirect

relation in business with the appellants as per the definition given in Section

4(3)(b)(ii) & (iv) of the Central Excise Act,1944, hence the valuation was

required to be adopted by Mis Lancer Medical Technology Ltd. in terms ofRule

10 read with Rule 9 of the Central Excise Valuation Rules, 2000.

0

2.2 On the basis of information furnished by the appellant the differential

amount of Central excise duty was calculated at Rs.32,51,634/- for the period

December, 2010 to March, 2014 and a Query Memo dated 01.01.2014 was

issued to the appellant through e-mail. Reply to the Query Memo was submitted

on 05.02.2014, however the contentions of the appellant were not found to be

satisfactory. Accordingly, Show Cause Notice F.No.VI/l(c)/Audit

I/41/Sahjanand/2015-16 dated 23.12.2015 was issued to the appellant proposing

demand and recovery of Central Excise duty amount of Rs.32,51,634/- under

Section llA of the Central Excise Act,1944 (CEA,1944) alongwith interest

under Section 1 lAA of the CEA,1944. Penalty was proposed under Section

1 lAC(l)(c) ofthe CEA,1944.

3. The SCN was adjudicated vide OIO No.AfIM-CEX-003-ADC-DSN-007-

16-17 dated 28.07.2016 by the Additional Commissioner, erstwhile Central

0 Excise, Ahmedabad-III who confirmed the demand and interest as proposed in

the SCN and imposed penalty amounting to Rs.16,25,817/- on the appellant.

4. Being aggrieved the appellant filed an appeal before the Commissioner,

(Appeals-I), erstwhile Central. Excise, Ahmedabad who decided the case vide

Order-in-Appeal No.AHM-EXCUS-003-APP-051-17-18 dated 25.07.2017. As

the appellant had contented that they had not received the Annexure (duty

calculation sheet) and Relied Upon Documents (RUD's) alongwith the SCN,

therefore, the case was remanded back to the adjudicating authority to decide the

issue after according proper opportunity to the appellant.

5. The impugned order was issued in the remand proceedings, wherein the

adjudicating authority. has confirmed the demand of Rs.32,51,634/- under

-a~r;i ''<1.•- ection llA of the CEA,1944 alongwith interest and penalty ofRs.16,25,817/°cm."s _, ·2%es s±. %4e€ s 3<
- uw ,,t .g}E- ·6 3
4!9#2. .>so
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was imposed under proviso to clause (c) of sub-section (1) of present Section 11

AC ofthe CEA,1944.

6. Aggrieved by the impugned order passed by the adjudicating authority the

appellant have filed the present appeal alongwith application for condonation of

delay.

7. Personal Hearing in the case was held on 09.01.2023. Shri Devashish K.

Trivedi, Advocate, appeared on behalf of the appellant for the hearing. He

reiterated the submissions made in the application for condonation of delay in

filing appeal.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, application for condonation of delay and submissions made

during personal hearing. It is observed from the records that the present appeal

was filed by the appellant on 02.09.2022 against the impugned order dated

31.03.2022. The appellants have claimed that, they have not received the

certified copy of the impugned order till 02.09.2022 and have received only a

photocopy on 03.06.2022. Therefore, the period of sixty days for filing the

appeal before the Commissioner (Appeals) ended on 02.08.2022 and this appeal

was filed on 02.09.2022 i.e after 31 days of expiry of the period of sixty days.

9. It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 35 of the Central Excise

Act, 1944. The relevant part of the said section is reproduced below:
Section 35. Appeals to 1 [Commissioner (Appeals)]. 

(]) Any person aggrieved by any decision or order passed under this Act by a
Central Excise Officer, lower in rank than a 2 [Principal Commissioner of
Central Excise or Commissioner of Central Excise], may appeal to the 3
[Commissioner ofCentral Excise (Appeals)] [hereafter in this Chapter referred to
as the 4 [Commissioner (Appeals)] 5 [within sixty days] from the date of the
communication to him ofsuch decision or order :

6 [ Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient causefrom presenting the appeal within the
aforesaidperiod ofsixty days, allow it to be presented within afurther period of
thirty days.]

7 [(IA) The Commissioner (Appeals) may, if sufficient cause is shown at any
stage ofhearing ofan appeal, grant time, from time to time, to the parties or any

__ of them and adjourn the hearing of the appeal for reasons to be recorded in
. g:

Page 6 of 8
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9.1 In the instant case, the impugned order is dated 31.03.2022 and the

appellant have admittedly received it on 03.06.2022. Therefore, the period of

sixty days for filing the appeal before the Commissioner (Appeals) ended on

02.08.2022. The further period of thirty days, which the Commissioner

(Appeals) is empowered to allow for filing appeal also ended on 01.09.2022.

10. In terms of Section 35 of the Central Excise Act, 1944, an appeal before

the Commissioner (Appeals) is to be. filed within a period of sixty days .from the

receipt of the order being appealed. Further, the proviso to Section 35 of the

Central Excise Act, 1944 allows the Commissioner (Appeals) to condone delay

and allow a further period of thirty days, beyond the sixty days allowed for

filing of appeal in terms of Section 35 of the Central Excise Act, 1944. The

present appeal filed on 02.09.2022, is, therefore, clearly barred by limitation.

Since the appeal in the instant case has been filed beyond this further period of

sixty days, this authority is not empowered to condone delay in filing of appeal

beyond the period of thirty days as per the proviso to Section 3 5 of the Central

Excise Act, 1944.

11. My above view also finds support from the following judgments:-

(i) The Hon'ble Supreme Court in the case of Singh Enterprises

reported at 2008 (221) E.L. T.163 (S. C.) has held as under:-

"8. · .. The proviso to sub-section (1) ofSection 35 makes theposition crystal

clear that the appellate authority has no power to allow the appeal to be

presented beyond the period of30 days. The language used makes the position

clear that the legislature intended the appellate authority to entertain the

appeal by condoning delay only upto 30 days after the expiry of60 days which

is the normal period for preferring appeal. Therefore, there is complete

exclusion ofSection 5 ofthe Limitation Act. The Commissioner and the High

Court were therefore justified in holding that there was no power to condone

the delay after the expiry of30 daysperiod."

(ii) The decision of the Hon'ble Apex Court Judgment has also been

relied upon by the Hon'ble Tribunal, Ahmedabad in the case of Zenith
Rubber Pvt. Ltd. Vs. Commissioner of Central Excise and Service Tax,

Ahmedabad - 2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the said

case, the Hon'ble Tribunal has held that:-
Page 7 of8
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"5. is clear from the above provisions ofSection 85(3A) ofthe Finance

Act, 1994 that Commissioner {Appeals) is empowered to condone the

delayfor afurther period ofone month. The Hon 'ble Supreme Court in the

case ofSingh Enterprises (supra) held that Commissioner (Appeals) has

no power to condone the delay beyond the prescribed period. In our

considered view, Commissioner (Appeals) rightly rejected the appeal

following the statutory provisions of the Act. So, we do not find any

reasons to interfere in the impugned order. Accordingly, we reject the

appealfiled by the appellant. "

12. In view of the facts discussed herein above, without delving into the

merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

13. 3101aadfizruz#a341an1far3q)mah)fnrsrat
The appeal filed by the appellant stands disposed of in above terms.

0

0

o2..
I

r)
Commissioner (Appeals)
Date: th 022

(Somnath audhary)
Superintendent (Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To
Mis Sahjanand Laser Technology Ltd.,
A-8, GIDC Electronics Estate,
Sector-IS, Gandhinagar,
Gujarat

Copy to:
I. The ChiefCommissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.
3. The Additional Commissioner, Central GST, HQ, Commissionerate

Gandhinagar.
4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for

uploading the OIA)
5.Guard File.
6. P.A. File.
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